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GEORGE E. SCHULMAN (State Bar No. 064572)
schulman% dk.com
THY B %IAN PHELPS (State Bar No. 155564)

%hggﬂ%d dk.com

A , GILL, DIAMOND & KOLLITZ, LLP
2029 Century Park East, Third Floor

Los Angeles, California 90067-2904

Telephone: g3 10) 277-0077

Facsimile: (310)277-5735

Attorneys for David A. Gill, Receiver

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE Case No. CV 09-01533-R-JTLx
COMMISSION,
MOTION OF RECEIVER FOR
Plaintiff, , MODIFICATION OF
PRELIMINARY INJUNCTION;
VS.
(1) TO PERMIT RELEASE OF
SECURED FUNDS FROM
DIVERSIFIED LENDING GROUP, JACKSON NATIONAL
INC.; APPLIED EQUITIES, INC.; AND LIFE INSURANCE
BRUCE FRIEDMAN, COMPANY AND
AMERICAN NATIONAL
Defendants. INSURANCE COMPANY;
(2) TO PERMIT RELEASE OF
and SECURED FUNDS FROM
: OTHER INSTITUTIONS;
TINA M. PLACOURAKIS, MEMORANDUM OF POINTS
_ AND AUTHORITIES; AND
Relief Defendant. DECLARATION OF DAVID A.
GILL IN SUPPORT THEREOF

Date: August 3, 2009
10:00

Time: a.m.

Place: Courtroom 8
312 North Sprlrllg Street
Los Angeles, C

David A. Gill, the Receiver (the “Receiver”) in the above-captioned case
(“Case”), hereby moves the Court for modification of the injunction entered on

March 4, 2009 and modified on March 10, 2009 and April 3, 2009, for the purpose of
-1-
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permitting release by insurance companies to holders of investor notes secured by
collateral assignments of annuities (“Collateral Assignees”) such collateral security
held by the insurance companies, but not in any amounts which would cause the
Collateral Assignees to receive more than the principal amounts originally invested
by them with the Receivership Defendants less amounts previously repaid to them
(“Cap Amounts”). The annuities appear to be owned by Diversified Lending Group,
Inc., with Bruce Friedman as the designated annuitant. The known Collateral
Assignees and Cap Amounts are set forth in Exhibit “7” attached hereto. The Motion
further seeks provisions for the retention of collateral in excess of the Cap Amounts
by the insurance companies pending later resolution. More specifically, the Motion
seeks authority to:

-As to Known Collateral Assignments of Annuities: permit release to the

Collateral Assignees of certain collateral held by Jackson National Life Insurance
Company (“Jackson National”) and American National Insurance Company
(“American National”) up to, but not in excess of, the Cap Amounts identified in
Exhibit “77;

-As to Unknown Collateral Assignments of Annuities: permit release to the

Collateral Assignees of collateral which may be held by as yet unidentified insurance
companies (together with Jackson National and American National, hereinafter
referred to as the “Insurance Companies”) upon the written authorization of the
Receiver setting forth the Cap Amounts to be released to the Collateral Assignees or
other investors which the Receiver deems to be properly secured;

-As to Collateral in Excess of Amounts Originally Invested: authorize the

Insurance Companies to release the remaining amounts of cash value of the collateral
in excess of the Cap Amounts identified in the Motion only upon further Court order
or upon the signed written consent of the Receiver and the Collateral Assignee of the

annuity without the necessity of further Court order;

-
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-As to Receiver’s Claims: the Receiver expressly reserves the Receiver’s

claims against the Insurance Companies, the Collateral Assignees and all other
persons, firms or entities, except the Receiver shall waive claims against the
Insurance Companies arising out of the return of such funds as set forth in the

Motion.

MEMORANDUM OF POINTS AND AUTHORITIES
I.
INTRODUCTION

David A. Gill is the duly appointed Receiver for DLG and AEI, and their
subsidiaries and affiliates, including those specifically named in the amended
preliminary injunction. DLG owns numerous annuities and/or insurance policies at
Jackson National Life Insurance Coinpany and American National Life Insurance
Company, and possibly at other institutions. Most have been collaterally assigned by
DLG to certain investors in DLG. |

The Receiver is making this Motion because he has received numerous
requests by the Collateral Assignees for release of funds they claim. The Insurance
Companies are apparently refusing to pay on any claims by the Collateral Assignees
because of the injunction of this Court in the Case issued barring action against
property of the Receivership Defendants. The Receiver, in bringing this Motion, is
trying facilitate a resolution of claims between the Insurance Companies and the
Collateral Assignees. The Receiver has agreed to and hereby seeks modification of
the preliminary injunction to clarify that the Insurance Companies may release the
funds they are currently holding to the investors identified herein, up to the amount
of 100% of the principal balance of the amount invested by the investors less
amounts previously repaid to them, as detailed in Exhibit “7” of this Motion. The
Receiver proposes that any such collateral in excess of the principal amount invested
by the Collateral Assignees shall be retained by the Insurance Companies pending

-3-
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later resolution unless they voluntarily release it to the Receiver or are otherwise

jointly instructed by the Receiver and the affected Collateral Assignee.

IL.
RELEVANT FACTS

On March 4, 2009, the Securities and Exchange Commission (“SEC”) filed a
Complaint (the “Complaint”) in the SEC Action, alleging two fraud claims for relief
against Defendants DLG, AFEI, and Bruce Friedman (“Friedman”), as well as Relief
Defendant Tina M. Placourakis (“Placourakis™).

At the time it filed the Complaint, the SEC also filed an ex parte application
(the “TRO Application”) for a temporary restraining order and for orders: (1)
freezing assets, (2) appointing a temporary receiver, (3) prohibiting the destruction of
documents, (4) granting expedited. discovery, and (5) requiring accountings, and for
an order to show cause re preliminary injunc'tion and appointment of a permanent
receiver.

On March 4, 2009, this Court granted the TRO Applicatiori and, among other
things, appointed David A. Gill as Temporary Receiver. Mr. Gill received the
Temporary Restraining Order appointing him as Temporary Receiver early on
March 5, 2009. The latter ordef was amended and superseded by two additional
orders of the Court. One, entered on March 10, 2009, appointed him as Permanent
Receiver and another, entered on or about April 3, 2009, clarified the earlier orders
by specifically naming certain wholly owned subsidiaries and their assets as subject
to administratioﬁ in this receivership.

Among other activities, DLG represented to potential investors that it was
selling two investment programs. The first program promised returns of 12% per
annum, and the investors' funds would be pooled for purposes of investment in
income-producing real estate. No security was provided to these 12% investors, and

their funds and claims are not the subject of this Motion. The second program
4

338957.02 [XP] 25176A




B S D

O 00 N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:09-cv-01533-R-JTL  Document 68  Filed 07/10/2009 Page 5 of 35

promised returns of 9% per annum in exchange for security in the form of collateral
assignments of annuities in which DLG was the owner and Bruce Friedman was the
annuitant. It appears to the Receiver that most of the Collateral Assignees are 9%
investors. The Receiver has ascertained that Friedman and Diversified entered into
at least 177 such transactions using Jackson National Life Insurance Company
("Jackson National") and at least 44 transactions using American National Insurance
Company ("American National"), and possibly other companies (collectively, the
"Insurance Companies") to issue the annuities. The representations made to the
Collateral Assignees appear to have been that the investment of the 9% investors was
to be fully secured by the collateral assignments of the annuities, but, in fact, in
almost every instance known to the Receiver, only 10% of the investment amount
was actually so secured.

The Receiver has recently received documentation from Jackson National ahd
American National reflecting all of the annuities issued to and collaterally assigned
by DLG. Lists of those annuities with Jackson National and American National with
cash values as of May 31, 2009, and April 30, 2009, respectively, and the identity of
the Collateral Assignees are attached to the Declaration of David A. Gill as Exhibits
"1" and "2, respectively. A sample of a collateral assignment document provided to
the Receiver by Jackson National is attached to the Gill Declaration as Exhibit “3”.

The Recetver has been advised that in some cases Collateral Assignees
requested releases of their collateral and the Insurance Companies may have returned
the money to DLG, rather than to the investor, who may have never received such
funds. Therefore, the cash value in those annuities would be reflected as $0 or
“surrendered” on Exhibits “1” and “2”. In those instances, it does not appear that
there remains collateral at this time to secure the obligations to the Collateral
Assignees who released their collateral, and that such persons are unsecured creditors

of the Receivership estate.
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The Receiver has conducted an investigation into the amounts invested by
each of the Collateral Assignees and has verified that they in fact invested the
amounts reflected in the collateral assignments identified by Jackson National and
American National. The Receiver has also reviewed the documentation available to
him to attempt to verify the amounts paid out to the Collateral Assignees by DLG
subsequent to their investments. Summaries of the Receiver's investigation for the
Jackson National and the American National annuities are attached to the Declaration
of David Callaghan as Exhibit "4" and “5”, respectively.

The Receiver believes that, with 11 exceptions, if the Insurance Companies are
permitted to deliver to the Collateral Assignees the cash value of the annuities which
have been collaterally assigned to them, in the amounts as reflected on Exhibits “1”
and “2”, said amounts, even when combined with the amounts already paid by DLG
to them or on their behalf as a purported return on their investment, will not exceed
the principal amount of their original investment. The exceptions are the 11
investors identified in Exhibit “6” attached to the Callaghan Declaration whom the
Receiver believes would be paid an amount in excess of their original investment if
the full cash surrender value of the annuities were paid to them in addition to
amounts already paid to them (the "Oversecured Investors"). As set forth in Exhibit
“6”, any amounts released by the Insurance Companies to the Oversecured Creditors
will be limited so that it will not result in a total amount repaid to these investors
exceeding the amount which they originally invested. The amounts to which the
Receiver does not object being released to the Oversecured Investors are set forth on
Exhibit “6”. This Motion is not intended to adjudicate the rights of anyone in excess
of the Cap Amount, nor is it intended to waive any of the Receiver’s claims, other
than a claim against the Insurance Companies for the payment to the Collateral
Assignees pursuant to the terms of this Motion. However, the Receiver objects to
disbursement by the Insurance Companies of moneys in excess of the Cap Amount
until the issue of the entitlement of the Oversecured Investors is established, as this

-6-
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disbursement might work to the prejudice of the other creditors of the receivership
entities. The Receiver proposes that the Insurance Companies maintain the balance
of the cash value of those annuities assigned to the Oversecured Investors in the
existing annuities pending later resolution unless they voluntarily release it to the
Receiver or are otherwise jointly instructed by the Receiver and the affected
Collateral Assignee.

A complete list of the Collateral Assignees, including the Oversecured
Investors, presently known to the Receiver and the amounts which he does not
contest being released to them by Jackson National and American National is set
forth in Exhibit "7" attached to the Callaghan Declaration. The Cap Amounts set
forth on Exhibit “7” reflect the amount of principal investment, less amounts
previously paid to or on behalf of the Collateral Assignee, but in most instances, the
amount to actually be paid to the Collateral Assignee from the cash value of the
collateral will be substantially less than the Cap Amounts. With respect to the
Oversecured Investors, Exhibit "7" caps the amount to be released to the
Oversecured Investors at an amount less than the present cash surrender value of the
annuities assigned to those investors, since payment of the full cash value to them
would result in total payments to them in excess of the amount of their principal
investment.

The Receiver has been advised by Jackson National and American National
that they have not released the cash value of the annuities to the Collateral Assignees
because they believe that the injunction imposed in connection with the receivership
has prevented them from doing so. The Receiver has never so asserted. However, to
avoid prejudice to the Collateral Assignees, by this Motion, the Receiver seeks to
clarify or modify the Preliminary Injunction by permitting the Insurance Companies
to release the cash surrender value of the annuities to the Collateral Assignees up to

the Cap Amounts set forth in this Motion.
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The Receiver's investigation regarding the amounts paid to investors, and his
investigation regarding the circumstances surrounding the issuance of the annuities
by the Insurance Companies in the first instance, is ongoing at this time. Therefore,
while the Receiver does not oppose the release of funds by the Insurance Companies
to the extent they determine it is appropriate to do so, he does not intend by this
Motion to waive any claims he may have against the Insurance Companies in
connection with their dealings with DLG, or any affiliate including Friedman, the
issuance of the annuities or any other claim except that the Receiver will expressly
waive any claims against the Insurance Companies whiéh might otherwise arise by
reason of the release of funds to the extent reccommended hereby. The Receiver
also does not intend to release any claims against the Collateral Assignees, or other

individuals, entities or firms as a result of the filing of this Motion.

I11.
CLARIFICATION OF THE INJUNCTION IS APPROPRIATE TO
AUTHORIZE RELEASE OF INSURANCE COMPANIES

Jackson National and American National have advised both the Receiver and
the investors of DLG that they believe that the injunction imposed in connection with
the Case has prevented them from releasing funds to the Collateral Assignees of the
annuities. The Receiver has not prevented the Insurance Companies from releasing
the funds nor has he provided any such instructions to them. By this Motion, the
Receiver seeks instructions from the Court to clarify or modify the injunction
permitting the Insurance Companies to release the cash surrender value of the

annuities to the Secured Investors up to the amounts set forth in this Motion.
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Iv.

IF INSURANCE COMPANIES DETERMINE THAT RELEASE OF
COLLATERALLY ASSIGNED ANNUITIES IS APPROPRIATE, RECEIVER
HAS NO OBJECTION UP TO AMOUNTS SET FORTH HEREIN

A.  Collaterally Assigned Annuities Are Security of Collateral

Assignees
The California Commercial Code section 9312(b)(4) says that "A security

interest in, or claim in or under, any policy of insurance, including unearned
premiums, may be perfected only by giving written notice of the security interest or
claim to the insurer." There does not appear to be any debate that the assignments of
annuities which were collaterally assigned to investors were perfected by written
notice to Jackson National and American National. In fact, those insurance
companies provided the Receiver with copies of the written collateral assignments in
its files in connection with the Collateral Assignees identified in Exhibit “7” attached
hereto. A sample of one of the collateral assignments is attached to the Gill
Declaration as Exhibit “3”.

Accordingly, the Receiver does not contest the release by the Insurance
Companies of collateral to the Collateral Assignees from the annuities held by the
Insurance Companies which have been collaterally assigned to the Collateral
Assignees, provided that the amount released to the investors does not cause the
amount paid to the Collateral Assignees to exceed the unpaid principal balance of the
amounts that those investors invested with DLG. The amounts which the Receiver
does not oppose being released are set forth on Exhibit “7”.

B.  Collateral Assignees Bargained for Collateral

The Receiver believes that the Collateral Assignees have properly perfected
security interests in the annuities in light of the collateral assignments and that,
therefore, return of their collateral is appropriate with the limitations set forth herein.
Even in the event that the security interests were not properly perfected, however, the

9.
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Receiver believes that there is authority to pay the Collateral Assignees a differing
rate of return from unsecured investors based upon the different bargains that they
negotiated for when initially investing with DLG. The Collateral Assignees agreed
to take a lower rate of return in exchange for the security interest in the annuities,
while other investors sought higher returns without security. One circuit court has
recently approved differing rates of return to different categories of investors in a
case with very similar facts. SEC v. Enterprise Trust Company, 559 F.3d 649 (7th
Cir. 2009).

In Enterprise Trust, the receiver “proposed to distribute these assets so that the

custodial investors would receive approximately 60% of their original capital, while
investors who permitted Enterprise to exercise some control over their assets would
receive less (between 25% and 50%)”. That court explained that, “District judges
possess discretion to classify claims sensibly in receivership proceedings. See SEC v.
Wang, 944 F.2d 80, 84-85 (2d Cir.1991); SEC v. Elliott, 953 F.2d 1560, 1566 (11th
Cir.1992); Forex Asset Management, 242 F.3d at 331; Basic Energy, 273 F.3d at

670-71. The district court did not abuse that discretion when approving the receiver's

proposal.” Id. at 652.
The Enterprise Trust court further reasoned that, “The receiver had three

principal reasons to give a preference to the custodial investors: first, they did not
authorize Enterprise to change or pledge their assets in any way; second, they were in
the dark about the fact that Enterprise had used their assets as collateral (while the
investors in managed accounts knew, or could have learned from reading the
statements Enterprise sent them, that risky investments had been made in their
accounts); third, if Lohmeier's strategy had succeeded, the investors in managed
accounts (and Lohmeier himself) would have reaped the gains. Because they had
been subjected to involuntary and uncompensated risk, the receiver concluded, the
custodial investors deserved a larger cut of the remaining pie (and to be paid in liquid
assets to the extent possible)”. Id. “The receiver put approximately 100 accounts in

-10-
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the 25% payout class. These accounts were distinctive, in the receiver's eyes, because
the investors knew that Lohmeier personally would decide how to invest their funds,
and all of them gave him carte blanche.” Id.

Accordingly, based upon the facts known to the Receiver, the Collateral
Assignees who bargained for security for their investments should be entitled to the
benefit of their bargain, to the extent that the collateral exists today. Although they
may have been promised 100% security and only 10% actually exists, that 10%
should be turned over to them in connection with their collateral assignments. The
Receiver will seek to recover any unassigned annuities for the benefit of the

unsecured investors in this Case.

V.
CONCLUSION
Based upon the foregoing, the Receiver requests authorization of the matters

set forth herein and for all other appropriate relief.

Dated: July (0 , 2009 DANNING, GILL, DIAMOND & KOLLITZ, LLP

/w%%

George E. cﬁ%ﬁﬁ

Kathy Bazoi

Attorneys for Davi A Gill,
Permanent Receiver
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DECLARATION OF DAVID A. GILL

I, David A. Gill, declare as follows:

1. I am the Permanent Receiver appointed by this Court for Diversified
Lending Group, Inc. (“DLG”), and Applied Equities, Inc. (“AEI”) (collectively the
“Receivership Defendants”), pursuant to the Order of Preliminary Injunction and
Orders: (1) Continuing Asset Freeze, (2) Appointing a Permanent Receiver, (3)
Prohibiting the Destruction of Documents, (4) Granting Expedited Discovery, and
(5) Requiring Accountings (the “Preliminary Injunction Order”), signed and entered
by this Court on March 10, 2009, in Securities and Exchange Commission v.
Diversified Lending Group, Inc., et al., Case No. CV 09—1533-R-JTL (the “SEC
Action”), pending in the United States District Court, Central District of California.

2. Thave personal knowledge of the facts in this declaration and, if called -
as a witness, 1 could competently testify to these facts.

3. On March 4, 2009, the Securities and Exchange Commission (“SEC”)
filed a Complaint (the “Complaint”) in the SEC Action, alleging two fraud claims for
relief against Defendants DLG, AEIL and Bruce Friedman (“Friedman”), as well as
Relief Defendant Tina M. Placourakis (“Placourakis™).

4. At the time it filed the Complaint, the SEC also filed an ex parte
application (the “TRO Application”) for a temporary restraining order and for orders:
(1) freezing assets, (2) appointing a temporary receiver, (3) prohibiting the
destruction of documents, (4) granting expedited discovery, and (5) requiring
accountings, and for an order to show cause re preliminary injunction and
appointment of a permanent receiver.

5. On March 4, 2009, this Court granted the TRO Application and
appointed me as Temporary Receiver. I received the Temporary Restraining Order
appointing me as Temporary Receiver early on March 5, 2009. The latter order was
amended and superseded buy two additional orders of the Court. One, entered on

-12-
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March 10, 2009, appointed me as Permanent Receiver and another, entered on
April 3, 2009, clarified the earlier orders by specifically naming certain wholly
owned subsidiaries and their assets as subject to administration in this receivership.

6. There are numerous annuities and/or insurance policies at Jackson
National Life Insurance Company and American National Life Insurance Company,
and possibly at other institutions, which policies are owned by DLG and have been
collaterally assigned to certain investors by DLG. I have received numerous
requests from the Collateral Assignees for payment of their collateral and have been
advised by the Insurance Companies that they believe they are prohibited from
releasing the collateral due to the injunction in this case.

7. Although I do not have a stake in the outcome, as an accommodation to
both the Insurance Companies and the Collateral Assignees, I am hereby seeking
modification of the preliminary injunction to clarify that the Insurance Companies
may release the funds they are currently holding to the investors identified herein, up
to the remaining principal amount owing to the investors. I propose that any
collateral in excess of the principal amount invested be retained by the Insurance
Companies pending later resolution unless they voluntarily release it to the Receiver
or are otherwise jointly instructed by the Receiver and the affected Collateral
Assignee.

8. I am advised that, among other activities, DLG represented to potential
investors that it was selling two investment programs. The first program promised
returns of 12% per annum, and the investors' funds would be pooled for purposes of
investment in income-producing real estate. No security was provided to these 12%
mnvestors, and their funds and claims are not the subject of this Motion. The second
program promised returns of 9% per annum in exchange for security in the form of
collateral assignments of annuities in which DLG was the owner and Bruce
Friedman was the annuitant. It appears to the Receiver that most of the 9% investors
are the Collateral Assignees. I and my accountants have ascertained that Friedman

-13-
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and Diversified entered into at least 177 such transactions using Jackson National
Life Insurance Company ("Jackson National") and at least 44 transactions using
American National Insurance Company (" American National"), and possibly other
companies (collectively, the "Insurance Companies") to issue the annuities. The
representations made to the Collateral Assignees appear to have been that the
investment of the 9% investors was to be fully secured by the collateral assignments
of the annuities, but, in fact, in almost every instance known to me, only 10% of the
investment was actually so secured.

0. I have recently received documentation from Jackson National and
American National which they represent reflect all of the annuities issued to and
collaterally assigned by DLG. True and correct copies of those lists of those
annuities with Jackson National and American National with cash values as of May
31, 2009, and April 30, 2009, respectively, and the identity of the Collateral
Assignees are attached hereto as Exhibits "1" and "2”, respectively. A sample of a
collateral assignment document provided to the Receiver by Jackson National, which
has personal information redacted, is attached hereto as Exhibit “3”. I have no
reason to doubt the accuracy of such information.

10. Ihave been advised that in some cases Collateral Assignees requested
releases of their collateral and the Insurance Companies may have returned the
money to DLG, rather than to the investor, who may have never received such funds.
Therefore, the cash value in those annuities would be reflected as $0 or
“surrendered” on Exhibits “1” and “2”. In those instances, it does not appear that
there remains collateral at this time to secure the obligations to the Collateral
Assignees who released their collateral and that such investors are unsecured
creditors on a par with other unsecured investors.

11. I and my professionals have also reviewed the documentation available
to me to attempt to verify the amounts paid out to the Collateral Assignees by DLG
subsequent to their investments. Summaries of my investigation for the Jackson

-14-
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National and the American National annuities are attached to the Declaration of
David Callaghan as Exhibit "4" and “5”, respectively.

12.  Tbelieve that, with 11 exceptions, if the Insurance Companies are
permitted to deliver to the Collateral Assignees the cash value of the annuities which
have been collaterally assigned to them, as reflected on Exhibits “1”” and “2”, said
amounts, even when combined with the amounts already paid by DLG to them or on
their behalf as a return on their investment, will not exceed the principal amount of
their original investment. The exceptions are the 11 investors identified in Exhibit
“6” attached to the Callaghan Declaration whom I believe would receive an amount
in excess of their original investment if the full cash surrender value of the annuities
1s paid to them in addition to amounts already paid to them (the "Oversecured
Investors"). As set forth in Exhibit “6”, any amounts released by the Insurance
Companies to the Oversecured Creditors should not cause the amount repaid to these
investors to exceed the principal amount they originally invested. The amounts to
which I do not object being released to the Oversecured Investors are set forth on
Exhibit “6”. I object to disbursement by the Insurance Companies of moneys in
excess of the Cap Amount until the issue of the entitlement of the Oversecured
Investors is established, as this disbursement would work to the prejudice of the
other creditors of the receivership entities. I propose that the Insurance Companies
maintain the balance of the cash value of those annuities assigned to the Oversecured
Investors in the existing annuities pending resolution of the claims to those funds
unless they voluntarily release it to me or are otherwise jointly instructed by me and
the affected Collateral Assignee.

13. A complete list of the Collateral Assignees, including the Oversecured
Investors, presently known to me and the amounts which I do not contest being
released to them by Jackson National and American National is set forth in Exhibit
"7" attached to the Callaghan Declaration. The Cap Amounts set forth on Exhibit
“T” reflect the amount of principal investment, less amounts previously paid to the

-15-
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Collateral Assignee, but in most instances, the amount to actually be paid to the
Collateral Assignee from the cash value of the collateral will be substantially less
than the Cap Amounts. With respect to the Oversecured Investors, Exhibit "7" caps
the amount to be releaged to the Oversecured Investors at an amount less than the
present cash surrender value of the annuities assigned to those investors, since
payment of the full cash value to them, in addition to amounts previously paid to
them, would result in total payments to them in excess of the amount of their
principal investment.

14.  I'have been advised by Jackson National and American National that
they have not released the cash value of the annuities to the Collateral Assignees
because they believe that the injunction imposed in connection with the receivership
has prevented them from doing so. I have never so asserted. However, to avoid
prejudice to the investors, by this Motion, I seek instructions from the Court to
clarify or modify the Preliminary Injunction permitting the Insurance Companies to
release the cash surrender value of the annuities to the Collateral Assignees up to the
Cap Amounts set forth in this Motion.

15. My investigation regarding the amounts paid to investors, and my
investigation regarding the circumstances surrounding the issuance of the annuities
by the Insurance Companies in the first instance, is ongoing at this time. Therefore,
while I do not oppose the release of funds by the Insurance Companies to the extent
they determine it is appropriate to do so, I do not intend by this Motion to waive any
claims I may have against the Insurance Companies in connection with their dealings
with DLG, or any affiliate including Friedman, the issuance of the annuities or any
other claim except that I will expressly waive any claims against the Insurance
Companies which might otherwise arise by reason of the release of funds to the
extent recommended hereby. I also do not intend to release any claims against the
Collateral Assignees, or other individuals, entities or firms as a result of the filing of
the Motion.
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16. A copy of the proposed Order approving the Motion is attached hereto
as Exhibit “8”,

I declare under penalty of perjury that the foregoing is true and correct.

Executed at Los Angeles, California, on July ©  2009.

CO e 0

" DAVID A. GILL
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Collateral Assignment

Dce
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Jackson National Life A%
Insurance Company®
Home Office: Lansing, Michigan

USE DARK INK. PRINT OR TYPE 0crg
Name of insured/Annudtant {first, middla initial, kast) * 005

v www.nl.com
Date of Birth (mnvddfyyyy) | SSNATIN finclude dashes)
Bruce Friedman . :
Palicy/Contract Owner's Name, if other than Insured {first, middlle infal, tast) Date of Birth (mmyddfyyyy) [ SSN/TIN (include dashes)
Divessified Lending Group, Inc. ) ]
Joint Policy/Contract Owner's Name, ¥ applicable (first, micdle Initial, fast) Date of Bath (mmyddyyyy) | SSN/TIN (include dashas)
N/A N/A N/A
JNL Pokcy/Cordract Ref. No. (if avallable) (Checkonebox onty.} { (Check one box only.) Ownar's Phone {include
1001721573 o Eor Ao i sres i
: Anixity 1] Existing Policy/Contract '
Poticy/Contract No. 1001721573 on the tfe of __ Brucs Friedman . Insured/
Annultant, issued by Jackson Natlonal Life Insurance Company® (hereinafter the *Company®), Lansing, Michigan.
Owner(s) Diversified Lending Group, Inc. (Assignor) (1We" or *Assignor(s))
{1) For valus recelved, lfwe assign the above policy and any suppiementary  (6) Assignor(s) egree(s) that the Company may rely upon any representa-
Contracts issuad In cannection therewith (sald policy and contracts being  tion by Assignee regarding its interest hareundar, Tha Company shaff incur

hereaftar called the *poficy") and afl rights, tithe and Intarest thersin {naw
held or hereatter acquirad) together with all rights, title and inferest in and to
any and afl prepaid premiums now on deposit or that may hereatter be
deposited with sald Company in connection with the policy to: :

Full Name of Assignes .

Assignee's SSN/TIN (include dashes)

Addrass

Address

Chy, State, ZiP

{"Assignee”) 83 its Irterest may appeat, to secure paymernt 1o sald
Assignee of the following Babilitias;

Loan No. or Description of Liabifity

Contract Number: 05-1014—Not more than $800,000,00

(2) By virtue hereol, sald Assignee shall, until it refinquishas ity fights in
. wiiing, have sofe and full power: (a} to collect from the Company all
ploceeds of the pallay, to the extent of Assignee's interests, whether
payable by death, maturity, cancallation, surrender, or otharwise, including
premiums refundabla if the policy is cancelled or found void; {0} to surrendar
the poficy for its cash value including the cash value of any prepald
premiums; (c) to procure pobicy foans for the pupose of keaping the policy
in force or for part or full peyment ot any Eablfity secured hareby: (d) and

except as provided by (3) herecf, to elect any other options or priviieges |

under sald poficy, to receive all other payments accruing therounder, and to
exervise all other rights of absolute ownership in said policy.

{3) This assignment shall not affect any sight of the Assignorls) to change—

the benaficiary or elect optional methods of settlement, but the rights of the
present bensficlary or any hereafter named to any present o futire method
of settisment shall in ad respocts be subject to the rights of sald Assignee
and shall be limited t and affect onfy such proceads of said policy as
remain after all claims of the Assignee shall have bsen satisfiad. )
(4) Without nctice to the Comgary, the Assignee may extend or renew any
of said Rabifies with or without change in intarest rate; release one or more
persons primarlly oc secondarily Fable for payment; relegse any other
collateral; and any such aclion shaltin no way affect this assighmant,
{5) On default in payment of premiums on the policy, Assignes may, atits
option, pay such premiums, and any amount 30 advanced shall bacoms a
part of the Eabllity hereby secured, immediately due and drawing interest at
the highest rate of interest set forth in any insttument evidancing said
.. abifities or any past thereof. While the Company shalf endeavor tg provide
notice to Assignee of said default, Assignee shall hold the Company
harmiass for any failure 1o recelva sald notica.

no Gabifity for its good-falth actions in refanca on aaid representation,

(7} On default in payment of any Babliity above-mentioned or in the
paymant of any premium, said Assignee may exerciss any election, option
or privitege heraby granted to it

(8) Ary procesds of the policy payable in the event of death, maturity,
mmel!ationorwwrevem.o(inoomequancoorﬂmexamisedw
alection, option or privilege, shall be applied by sald Assignes toward
payment of said liabifities. Any procaeds remalning after satisfaction of said
B2bilites shafl be paid by the Co y 1o the beneficiary in accordance
with the tarms of the above policy.
{9) For non-qualified anrwities: any gain in the contract, as of the date of
assignment, wilt be teported 1o the Assignor(s) es a dstibuton from the
contract, and the cost basis will be adjusted,

{10).For varlable ke and variable anauities: Assignor(s) retain(s) the right to
requast fund transfers and schaduts rebalancing and dollar coat averaging.
{11) For variable Ife and variable annuities: Assignea acknowledges that
the cash sumender value of this Policy or Contract may increase of
decrease on a dally bagls, )

(12} The Assignor{s) watrant that they are the sole and sbsolute Owners

*

of sald policy, and that the policy has not besn essigned to any other

Assignae except as foiows:

Name of Assignee Data Assigned {mm/ddfyyyy)
None

{13) The sights of sald Asgignee hereunder shall inure to its successors and

ool ozl
iguatyre of Ownar A Date Signed {mm/dd }
p -
i l? ,/‘-_/,.,Z‘,//ﬁzj///
Aditio ’. ity /f’\‘"" Rquired 7
- WV ’:4,{,’— /A%
ditiopal Signaluce and Tief equired) ’
7, 2 % Za S fFeL
7 7 ’
Seorg oS side for notary and signature requirements.
re of Assignaey / Dats Sgred {mm/dd
Y b 1 ‘ -
/{ll« h l
amd and Titla ’
Lt [

of the Company. The Company assumes

o responsibifity as to the vaidiy
of legal affect of the assignment,
JACKSON NATIONAL LIFE (NSURANCE COMPANY
LANSING, MICHIGAN
8y Date

e 16 tha nabicg in hoina aaclmsd i o

- The information requested on tha back of this form (page 2) nesd notbe furrished unlass requirad by the lendatfassignes.

atinn re nthar tuuwrd

artitg Inrate Mfinial Aanacine

EXHIBIT 3
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O 0 N N DA W

[\ I N T N . T N N L T T

DECLARATION OF DAVID CALLAGHAN

I, David Callaghan, declare as follows:

1. Iama principal with LECG, LLC, financial advisor and forensic
accountant employed by the duly appointed Permanent Receiver (the "Receiver") for
Diversified Lending Group, Inc. (“DLG”), Applied Equities, Inc. (“AEI”); and
related affiliates (coﬂecti{lely the “Receivership Defendants™), pursuant to the Order
Granting Motion of Receiver for Instructions Re: (1) Notice Procedures, (2)
Procedures for the Use, Sale or Other Disposition of Assets; (3) Employment of
Legal Counsel, Accountants, Appraisers, Auctioneers and Brokers; and (4) Payment

of Priority Wage Claims, signed and entered on May 4, 2009, in Securities and

Exchange Commission v. Diversified Lending Group, Inc., et al., Case No. 2:09-cv-
1533-R-JTL (the “SEC Action”), pending in the United States District Court,

Western District of California. Ihave been assigned by LECG to this engagement.

2. Except for those facts alleged on information and belief, I have personal
knowledge of the facts in this declaration and, if called as a witness, I could
competently testify to these facts.

3. As part of my work on this case, I have reviewed, among other
documents, the Receivership Defendants' accounting books, bank accounts, and
investment account statements. My review and analysis of those records is not yet
complete, and I believe that there may be additional records which I have not yet
seen. I have also reviewed and analyzed documentation received from Jackson
National Life Insurance Company and American National Insurance Company.
Based upon the records available to me, I have prepared summaries of the
individuals who hold collateral assignments of annuities at Jackson National and
American National, along with the cash value of those annuities, the principal

amounts originally invested by those Collateral Assignees, and amounts which the
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Receivership Defendants have previously or otherwise transferred to the Collateral
Assignees on account of their investments.

4, A true and correct copy of my analysis with respect to the Collateral
Assignees identified by Jackson National is attached hereto as Exhibit “4”.

5. A true and correct copy of my analysis with respect to the Collateral
Assignees identified by American National is attached hereto as Exhibit “5”.

6. My analysis revealed that some of the Collateral Assignees currently
hold security in the collaterally assigned annuities with cash values in excess of the
principal amount of their investments less amounts previously paid to them or,
alternatively, if the cash values were paid to those investors, the amounts received by
them would exceed the amount of their principal investment together with amounts
previously paid to them. A true and correct copy of the summary of those Collateral
Assignees with excess collateral is attached hereto as Exhibit “6”.

7. I have prepared a summary chart reflecting the maximum amount which
could be distributed to the Collateral Assignees from the collaterally assigned
annuities such that the amount distributed would not cause those Collateral
Assignees to receive more than the principal amount they originally invested less
amounts previously paid to them. A true and correct copy of that summary is

attached hereto as Exhibit “7”.
I declare under penalty of perjury that the foregoing is true and correct.

Executed at Los Angeles, California, on July {0 , 2009.

Y

7 7 BAVID CALLAGHAN
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